Docket No. RM99-2-000 



April 6, 1999




UNITED STATES OF AMERICA

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION

In the Matter of:



)







)
Docket No. RM99-2-000

Notice of Intent To Consult Under 

)

Section 202(a) of the Federal Power Act
)







)

Establishment of Regional Boundaries 
)

and Mandatory Formation of

)

Regional Transmission Organizations
)



)


____________________________________________________________

Comments Of The

GEORGIA PUBLIC SERVICE COMMISSION
The Georgia Public Service Commission (GPSC) appreciates this opportunity to address these follow-up questions as posed by Chairman Hoecker and Commissioner Hebert of the Federal Regulatory Commission (FERC).  The Georgia commission is very interested in this process and we look forward to a continued dialogue between the FERC and state commissions.  We are more than happy to respond to these and any additional questions that the Commission may have.

Follow-up Questions

Commissioner Hoecker

I. Do you believe RTOs would interfere with your commission’s ability to keep the benefits of low cost local generation resources with your state’s retail ratepayers?  If so, please explain how.  If an RTO would interfere, would it be more difficult to maintain low cost local generation resources with your state’s retail ratepayers in an ISO structure (where ownership of transmission would remain with the franchised utility) or in an independent transmission company structure?


Given the fact that Georgia’s rates are at or below the national average
, the ability to keep the benefits of low cost local generation resources with the state's retail ratepayers is a major concern of the Georgia Public Service Commission.  With regionalization of the grid, the potential certainly exists for low cost energy to flow towards regions where higher prices may be realized.  The Regional Transmission Organization provides the vehicle to facilitate these transactions.  


The Georgia Public Service Commission has studied the potential benefits and implementation problems of establishing an ISO during its Electric Industry Workshops, which began in April of 1997.  The ISO focus group concluded that a properly structured, implemented and operated ISO would greatly enhance the effectiveness of a competitive generation market.  The focus group concluded, however, that formation of an ISO is not a necessary condition for initial implementation of retail access. 


Whether or not an ISO or Transco would be more effective in keeping low cost local generation resources with state retail ratepayers is unclear at this time.  If an ISO is the structure used, there is a level of jurisdiction that is established with regard to investor owned utilities and with Georgia's Integrated Transmission System (ITS) as described in detail in theGPSC’s initial comments on file with the Commission.
   The GPSC's experience and research into Transcos is very limited.  Additional information is needed in order to determine the best structure for Georgia ratepayers.

II. Many state commissions urged us to be sure that  publicly owned transmission is included in any RTOs.  I agree that publicly owned transmission participation is crucial, especially in regions where such publicly owned entities own or control substantial amounts of transmission facilities.  Are there any clear impediments to public power participation in RTOs?  For example, would public power entities be able to participate in a for-profit RTO without jeopardizing their tax exempt debt?  How can the Commission mitigate impediments or otherwise facilitate publicly owned transmission participation in RTOs?

Public power participation in Regional Transmission Organizations (RTOs) is very important.  However, there are some impediments. The private use issues that arise for public power primarily relate to the uses of generation and transmission facilities.  In the case of transmission, private use can arise from arrangements under which a public power entity permits a private entity, such as an IOU, to wheel power over tax-exempt financed transmission lines.  Importantly, such private use of transmission can result from wheeling that is mandated by FERC, by state legislation, or through compliance with FERC Order 888, as well as from participation in an ISO or similar entities.  As open-access to transmission expands, the private use issue must be addressed or serious consequences may result to public entities, and thus bondholders.  Several proposals have been put forth to address this issue in Congress, though none have been adopted to date.  

The Tax Reform Act of 1986 limits the applicable private business use  of the “private activity bond” to 10% rather than 25% for bonds that were grandfathered or issued prior to 1986.  A practical solution could be a change that would grandfather all outstanding bonds, and limit future tax-exempt issues to the repair and replacement of existing transmission facilities, distribution, or load-serving facilities.

Additionally, there are other entities such as federal power entities that should also be considered when contemplating members of RTOs.  The Tennessee Valley Authority (TVA) is one such player in Georgia.  TVA owns a significant amount of transmission in Georgia, but is not subject to the jurisdiction of either the GPSC or the FERC.  Federal legislation may be required to assure TVA’s participation in a RTO.

III. The existing transmission grid is being used more heavily and in different ways than in the past.  In many areas, this new use is putting strains on grid operations and potentially compromising service to native load.  Yet there is a difference among  the states in the urgency for moving toward regional grid management that can best ensure reliable and efficient grid operations.  Has your state made an assessment of the adequacy of grid operations?   Has your state specifically assessed whether regional grid management would improve grid reliability or efficiency?  Could you supply the Commission with reports or otherwise indicate the conclusions of any such assessment. 

The Georgia Commission agrees that the transmission grid is being used more heavily and in different ways than in the past.  Georgia is one of the states where the urgency for moving toward regional grid management does not exist.  The main reason for this lack of urgency is the fact that there have not been any significant problems with system reliability and in fact,  the grid has been managed in a way such that operation has been reliable and efficient.


Beginning in April 1997, the Georgia Public Service Commission held a series of four informal workshops to examine issues related to restructuring the electric industry in Georgia.  The purpose of these workshops was to bring about a heightened awareness of the issues involved in restructuring the electric industry and to examine the advantages and disadvantages of making such a change.  The workshops also served to begin examination of the appropriate regulatory and legislative steps necessary for restructuring to successfully unfold.  Workshop participants were able to discuss their opinions and concerns and to hear the positions of other industry segments.  Although many differences of opinion exist, all participants increased their understanding of both the issues and the rationale behind opposing views.  The workshops and written comments enabled the Commission to identify topics and issues needing closer examination before the Georgia General Assembly addresses electric industry restructuring. 


Topics for these workshops included current and proposed industry structure, market power, reliability, stranded costs, public policy, tax implications and other issues related to electric industry restructuring.  The workshops were open to the public and input was requested from all interested parties through presentations, white papers, public comments and participation in focus groups.


On January 13, 1998 the Georgia Public Service Commission issued a written report and has continued to study whether Georgia would benefit from greater retail competition and, if so, how the industry should be restructured and when.  A copy of the Staff Report on Electric Industry Restructuring is included as Attachment 1.

IV.  I believe the separation of transmission and generation functions will improve the perception of fair access to the grid and attract new generation entrants, either as builders of new generation plants or as new operators of generation plants divested by incumbent utilities.  Has your state specifically assessed the cost savings that can be brought to your ratepayers by attracting such new players to the market? 

The Georgia legislature and the GPSC recognize that there is some potential benefit of attracting new generation entrants into to the market.  Low cost generation is sought for the state through the Integrated Resource Planning (IRP) Act
 and more specifically, the Georgia Public Service Commission’s IRP Rules.

Under the Georgia Public Service Commission’s IRP Rules, competitive bidding has been used as a proxy for and transition vehicle to full competition.  When the need for new supply-side capacity is identified, the utility must issue a formal written Request for Proposal (RFP) to potential utilities, cogenerators, power marketers, power brokers and independent power producers/suppliers with sufficient lead time to allow for bid evaluations, certification and construction prior to the expected need date.  This RFP process is done for each block of required new supply-side resource that is identified in the utility’s Integrated Resource Plan.  This process provides for limited competition in supplying capacity for new loads as identified  and approved in the utilities' load forecasts and is a legitimate effort to attract new entrants to the market.

V. What do you believe to be the difference, if any, in the role of state regulation in helping create or govern an independent system operator (ISO) overseen by a stakeholder board versus a Transco or similar “wires company” that owns or operates transmission for profit?


The ultimate goals of an ISO and a Transco are the same.  Therefore, the role of state regulation in helping create or govern and ISO and Tranco should be very similar.  The role of state regulators should be to help ensure that:

· The safety and reliability of the interconnected grid is adequately maintained and improved;

· All market participants have equal and nondiscriminatory access to transmission services at just and reasonable rates approved by the FERC; and 

· The timely addition of new or enhanced transmission facilities are planned and built.  

Follow-up Questions

Commissioner Hebert

VI. Do you think of ISOs as the final stage of regional transmission entities, or as a interim step to truly independent Trancos, and if ISOs represent the transition to a fully competitive transmission market, how should FERC assure that, in fact, ISOs transforms into Trancos, and do you favor “sunset dates” for FERC approvals. 


ISOs are not necessarily the final stage of regional transmission entities but for a given region, they may be.  Each region is unique and each state commission is uniquely qualified to determine the progression of the industry for its state.  If it is determined that an ISO is needed to facilitate fully competitive retail markets, the state commissions along with the other stakeholders of the region should be allowed to proceed with the establishment of the ISO and then to a Transco if that is deemed the appropriate vehicle for the region.  FERC should not mandate any action by the states but rather should continue to provide guidance and assistance with the voluntary formation of any ISO or Transco that the states deem appropriate.  Everyone can continue to benefit from the dialogue and experience gained as regions voluntarily move toward full retail competition.  The GPSC does not favor “sunset dates” and believes that FERC should maintain a flexible policy toward the formation of Regional Transmission Organizations and allow the states to move forward at the pace that is correct for their regions. 

VII.  Under what legal authority can FERC ensure that existing ISOs disband into Trancos, and should FERC use that authority against incumbent ISOs?


FERC does not have the authority to order ISOs to disband into Transcos.  The Federal Power Act addresses FERC’s role in directing utilities to interconnect and coordinate facilities in Sections 202(a) and (b).  Neither of these sections, however, bestow upon FERC the authority to order ISOs to disband into Transcos.     


As noted in the Attachment to Commissioner Bailey’s dissent to the FERC’s Notice of Intent to Consult under Section 202(a) in Docket No. RM99-2-000, the United States Supreme Court has never ruled directly on the precise meaning of Section 202(a) of the Federal Power Act.  In its February 16, 1999, Comments, the Georgia Public Service Commission noted that the plain language of the law, the legislative history, and the relevant case law indicates that FERC does not have the authority under this section to order utilities to form regional transmission organizations.  

Section 202(a) states that the Commission is empowered and directed to divide the country into regional districts for the voluntary interconnection and coordination of facilities for the generation, transmission and sale of electric energy.”  (Emphasis added).  The Supreme Court has held that the main thrust of Section 202 is to encourage voluntary interconnections of power, rather than to compel interconnection.
 A consistent reading of Section 202(a) would mean that this section also does not provide the FERC with the authority to mandate the transformation of ISOs to transmission companies.


Subject to numerous conditions, section 202(b) of the Federal Power Act allows FERC to order a public utility to establish physical connection of its transmission facilities with the facilities of one or more other persons engaged in the transmission or sale of electric energy, to sell energy to or exchange energy with such persons.  These conditions include that the order by FERC is in the public interest, that it not place any undue burden upon the utility and that it is in response to an application of any State commission or any person engaged in the transmission or sale of electric energy.


In an ISO, a utility may still own the facilities; this is not the case with a Transco.  Section 202(b) only addresses the issue of physical connection, not the ownership of facilities.  Even if all of the conditions of Section 202(b) were satisfied, the section still does not provide FERC with the authority to disband ISOs into Transcos.

VIII. As state commissioners, do you prefer regulating for-profit Trancos on site approval and the like, or performing an advisory role on multi-state ISOs that FERC regulates, and which system enables you to achieve results that include legitimate state interests, and which system leads to faster and more effective decisions on matters such as expansion, innovation, and improved customer service?

The state of Georgia is not presently included in a region that has an ISO or Transco as such.  However, the grid is regionalized in the sense that Georgia’s ITS allows for interconnection with neighboring utilities through transmission tie lines.  These ties allow utilities to transfer power from one system to another and also allow Georgia utilities to purchase power from neighboring utilities when it is less expensive than operating their own units. The utilities can sell and transmit any excess power they may have available. Currently, four utilities jointly own the majority of Georgia’s transmission system.  Each of these utilities has ownership interests and equal access to the transmission facilities.

Southern Company’s William R. Brownlee Power Control Center (PCC) in Birmingham, Alabama, provides integrated and coordinated operation of the generation and transmission systems. The PCC, which operates much like an ISO, enables the affected state commissions to achieve results that include legitimate individual state interests and leads to more efficient decisions on matters such as expansion, innovation and improved customer service.

Whether one of these types of RTOs is better than the other is highly dependent o ntheir form, organization, management, and regulatory policy and incentives.

IX. Does it make sense to have an independent organization owning the grid but a separate ISO controlling operations?  Why?

Georgia’s ITS, as discussed in the response/comment to the previous question, is jointly owned by Georgia Power Company, Georgia Transmission Corporation, Municipal Electric Authority of Georgia and the City of Dalton.  Savannah Electric & Power Company is not an owner but interconnects to the ITS.  Many of these owners are independent but the ITS is operated by the PCC.  This arrangement has worked well to serve the utilities and the ratepayers of Georgia.

X. Does the United States have a fully operational ISO, three years after Order No. 888 introduced the concept?  How long do you think it will take ISOs to become fully operational?  Transcos?

Written comments and oral comments before the FERC have shown that, the move to full retail competition is an evolving process.  There is no “quick fix” for restructuring the electric industry and “one size does not fit all.” Collectively, since Order 888  was issued more than 130 investor owned utilities are participating in RTOs.   RTOs affect over 60 percent of U.S. customers served and ultimate customer sales.
  This is evidence that the industry is developing in the way and at the pace that is appropriate given market demands in a specific region.  As previously stated, it is important for FERC to maintain a flexible policy toward the formation of regional transmission organizations and continue to provide guidance and assistance with their voluntary formation.
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